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4. "A balled is the poetry of the people, by the people, for
the people."

5. The folk songs are important not only because the
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BANKING SYSTEM DURING GUPTA
PERIOD

Banking has always been the important

feature of economic life. The industrial and
economic rise of any country depends upon it so
every country pays much attention for developing
their banks due to its importance.

Banking has always been the important
feature of economic life. The industrial and
economic rise of any country depends upon it so
every country pays much attention for developing
their banks due to its importance.

If we turn back and go in ancient time we
examine the transaction of money, which is termed
as 'Banking in the modern time, was not a new
business. It was in existence from very beginning.
Though it was not developed as a strong and
organised body like to days banking. Transactions
of money were in vogue in 200 BC in Babylonia.
The credit card were written on clay seals in Assyria
in 700 BC. According to Marshall "We find the
evidence of early banking after watching the history
of Chaldea, Fonosia and Egypt". He writes- "The
temple of God Dulphi and other safe places were
used to keep treasure of metals before the minting of
coins and payments of interest given as loan for
personal and public works ".

In india we also find the evidence of the
existence of this system from very beginnig. In the
Rgvedic Age, there were creditors and debtors "Ana'
whether spiritual or material was hold to be a
sacrosanct contractual obligation. In many ancient
society the very idea of taking interest was
considered to be reprehensible and the act of
charging interest high or low as thought to be
immoral.

From these examples we can have an idea
of existing the transaction of maney in ancient time,
which further developed as a strong body of
economic life. The causes of rising the banking
system is not very clear but it may be said that in
ancient time peaople need to fing  place where they
could deposit their money gafely. Perhaps this
necessity led to the development of system like
banking but the actual reasons are not known.

If we want to know anything about banking
in Gupta period, we have to depend on the literary
sources of Manu, Narada, Brihaspati and also on
epigraphic inscriptions. These law makers and
archeological evidences give vivid details about the
condition's of banking, their economic and other
uses and the other information related to it. The
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literary sources of Manu, Narad and Brihaspati
indicates that there were a strong and organised
corporations like were a strong and organised
corporations like "Sreni”, "Nigama" and "Sresthi" in
the economic society of Gupta period. The clay
seals of Basarh (Ancient Vaisali) also throws lighty
upon the guild organisation of the period. The
various legends ith others occur on a great numbers
of them- "Sresthi-Sarthvaha- Kulika Nigama,
Sresthi-Kulika Nigama, Sresthia-Nigama,Kulika-
Nigama, Prathama-Kulika". Banking was also one
of the activities of these guilds, namely the receipt of
deposits, it's investment and the payments of
interest on the same. The Indore Copper Plate
inscription of AD 465 gives an evidence of a
"Tailkia sreni”, guild of oilmen which was trusted
even by a Brahman from Indrapura (indore) a sum
of donation to be held by it pereceptivity
(Ajsrikram) under a contract which was registered
(Nibandh). From the interest of which the sreni
according to it's agreement will give the two "Palas'
of oil for burnning the lamp in the sun temple at that
place. This example shows that the guild most use
the investment of this donation in their own business
or lent to others and by it's investment he used to
provide two Palas of oil for burning lamp.

The ‘Mandsor Inscription of the reign of
Kumargupta I (NO.8) mentions a guild of silk-
weaers (Pattavayasreni) and its prosperous finances
as shown by its construction of an unequalled
tempes of the sun. From these evidence we can
guess that these guild was playing a role of bank.
They deposited the public money and must pay
some interest on them. They invested these money
in the joint business and pay a regular interest to the
depositors. Such evidences proves the existence of
"investment" and "interest" in Gupta period which
later on became the important feature of Banking
system as to days. It can be also said that guilds as
banker served multifuncionally, which profited the
guild on the one hand, the person/ organisation who
deposited the money on other and thirdly the one on
whom the interest was to be spent.

Sometimes banking were undertaken by
other bodies then Srenis. The governing body of the
Mahavihar at Kakanadabota (Sanchi), the 'Arya
Samgha, with its executive called the

"Panchmandali", received a perpetual donaion for
the benefit of its monks (N0.62). These evidences
shows that banking was a great part of these guild




and they played a role of bankers by not only
deposited their money and gave interest to them but
also they used their interest in religious and social
welfare. As the example is mentioned above, we
make the conclusion that these organisations used
the investment not only in religious purpose but also
in construction of the assembly houses, shelter and
garden.

We also find these guild banks working as
trustees. These corporations gave facilities to
private philanthropists by taking permanent custody
of their gifts which they held intact as trust property
(Akshaynivi). On these permanent deposits they

allowed payment of interest and agreed to spend this

income on the objects mentioned by the donors.
Though they were paying interest on the deposits so
it is acceptable that they were using the profit of the
donations or depodits on their ownaccounts. Thus
these guild were acting as trustees by giving the
guarantee of private charities from unsecurity, loss
and embezzlement.

Interest rate is also a crucial feature of
banking system and Gupta period also provides
enough evidence on it. The smritikars like
Manu,Katyayana, Narada and Brahaspati and other
literary records give vivid details by such charges
specially for non-payment of debt. Manu and
Katyayan's information is based on Gautama and
Vishnu Purana which gives a general rule that the
interest was not to executed the principal but
selected articles were allowed maximum interest at
special rates. The rate allowed were- "Five times the
loan for grain, fruits, wool and beasts of burden
(Manu), eight times the loan in the case of gold,
grain, cloth and the fluid respectively. Four times
the loan in the copper and some other articles
(Brahaspati),. twice in the loan in case of jewels,
pearls, coral gold and silver, fruits and silken cloth
and woolens; five times the same in case of metals
other than gold and silver, eight the same in case of
liquor, classified butter, molasses, salt and land. The
general rate of interest was 15 percent per annum
according to them.

Apart from these organised body, which
were engaged in banking we also find the existence
of unorganised banking s¥§t€m in Gupta period. It
was existed perhaps in'the form of lending money
individually. Money lending or useing existed in
India from very beginning and Gupta period was no
exception to it. The lawgivers of this period lay
down the rules and regulations for lendingt money
on interest. Manu and Gautam include the income
accruing from money- landing acquiring wealth. In
general the law-givers does not allow the Brahaman
and Kshartiya to lemt money but usury was allowed
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all classes of men in great trouble.

We also know the evdences of giving loan
to the people in their need by these unorganised or
individual banks. Brihaspati gave the list of that
things on which loan issued. Hi stated that gold and
other precious metal like tin, gold lead, clothes,
grain honey, cattle, seeds, wool, salt, oil and even
slave- woman were available on loan. About the
interest of such things Brihaspati said- "the interest
on gold grows to twice, clothes and base metals to
thrice, grain edible plants, cattle and wool four
times, salt, oil and spirit to eight". According to
Narada in some countries a loan grows to twice the
principal in others 3, 4, or 8 times gold may grow to
twice, grain to the thrice, cloth to four times, interest
on woman and cattle may grow up to their one issue.
The normal rates on such individual money- lending
was 1 1/4 percent per month or is per annum. The
rate of interest were also varied from one caste to
another, the lowest being paid by the Brahman.
perhaps it was due to the strong position of the upper
classes in society. The smirities gives a picture that
Brahmans were told to give the interest of 2 per
month, military classes 3% 4% from the Vaisya
classes and 5% the labouring classes like Sudras. on
unsecured loans Brahmana Kshatriya Vaisya and
Sudra paid interest also as 24, 36, 48 and 60% per
annum. Though we find the information about the
rule of taking interest on secured and unsecured
loans but these were some cases that no interest can
be taken. If a short-term loan is taken from a friend,
it can not be charged unless there is any agreement
for the purpose. But after the lapse of half a year the
interest can proceed even without such an
agreement.

If we watch the reputation of these guilds as

- banks, we find it very strong in society. The

evidence shows that the people had full faith on
these banks to induce their sum of money. Not only
the common people but also even the king does not
seem to hesitate to deposit their money in them.
Chandra Gupta Il permanently deposited 20 Dinaras
in two installments, apparently with a corporate
body and out of their interest endowed two alms-
houses. In the same way Kumar Gupta deposited 13
Dinraras on one occasion and 12 on other occasion
to the guild. From these example we can have an
idea that their business transactions must have been
characterised by honestly and fair- dealings.
Though the people had full faith in these institutions
but there also a system of written contract on
documents of loans. Brihaspati stated that a creditor
must have secured a pledge of a deposit with a bond
written by the debtor himself before lending money.
This, type of pledge was known as "Bandha". This




pledge must be preserved preciously in the same
condition as it, the time of its delivery otherwise the
creditor should have no interest. Various terms and
condition is given by the lawgivers for the
perseverance of the pledge. They also emphasised
on the duty and responsibilities of its surety to
debtor, the punishments in the term of not paying the
interest or debt.

When we see the role of state in these banks,
we find that the state had very little responsibilities
and interfered only in extreme cases. The individual
banks frame their own rules and regulations and
local customs were often used in the recovery of
debts. Brihaspati declares that it is by local customs
that both the loan and its recovery should be
regulated.

Thus, we see that modern banking like to
days were existed in Gupta period. Like to day's
banks there were the system of interest, investment
and their uses for public welfare. Though picture is
not very clear but from the evidences it is clear that
there were some institution which were engaged in
the work as bankers and played a vital role in the
economy of Gupta period.
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CHALLENGES FOR BANK MERGERS

IN INDIA

It is true that merger process makes a bank
to become strong and stronger bank so as to compete
in global market but various problems are involved
in the process of mergers. These, problems pose
serious challenges before the banks involved in
mergers. Some of the challenges are:

1. RECOVERY OF BAD LOANS: Bad debts or
the non-performing assets are an important aspect
to be considered during any banking
consolidation. This definitely has an impact on the
performance of the companies. Post merger, it is
imperative that this item of the banks is recovered
as much as possible which was desired by the
acquiring company at the time of going for the
merger.

2. IT IMPLICATION: Technology is an integral
part of modern banking system and it is a critical
aspect in merger too. Therefore, compatibility of
technology platforms of two merging banking units
is to be considered carefully prior to the merger. The
degree of technology overlap depends upon the IT
maturity of the two organizations. The more techno-
savvy the organization is, the higher is the
redundancy. At the same time, a tech-savvy bank
offers greater benefit to the acquirer in the form of a
larger pool of technology experts. The major
challenge is existing infrastructure of the acquiring
bank scaling up to the degree envisaged over a span
of 2-3 years. Each bank has its own data centre. By
consolidating data centers, an enormous amount of
costs can be saved. There could be cases where both
banks have different hardware, different networks,
different databases vendors, use different
technologies for scanning cheques and they may not
even speak the same computer language.

Indian banks are one of the most technologically
advanced with vast networks of branches
empowered by strong banking systems, and their
product and channel distribution capabilities are on
par with those of the leading banks in the world, says
a survey by McKmsey If also reveals that IT
effectiveness at the top ‘Indian banks is world class.

2l The role of Technology:-

In a merger process in banking industry about 55%
of synergies come from IT. According to the Boston
Consulting Group, in typical integration, 20-25% of
synergies are direct IT synergy, and an additional
25-30% is IT-enabled synergy, which refers to back-
office operations, customer service, finance, risk
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management, payroll, etc.
The integration of technology at the time of bank
mergers creates problems for all concerned-banks,
customers, partners and peers. Hence, it is
imperative for banks to address the following:

» Inventory systems

» Systemredundancies

» Platform compatibility

» Integration costs
The target bank may be technologically advanced,
but the issue is, whether the current infrastructure
can be scaled to meet the demands of combined
entity. In fact, several bank merges have performed
lower than expected due to the inability of
integrating IT as shown in the example. This, in turn,
can lead to lowered customer satisfaction.
In 2002, three large Japanese banks merged to form
one financial group called Mizuho Financial Group.
Though a powerful entity, the group was unable to
make their systems compatible before the merger
was effected. The result ATM operation froze
throughout Japan, causing a lot of frustration to
customers. As shown in the figure, IT integration is
the most important factor influencing the success of
a merger. In India, any merger had to deal mostly
with operational, management and cultural issues,
as traditionally banks did not have much
technology. However, things have now changed
with most bank being technologically advanced,
implementing centralized banking solutions, and
networks. There are a number of centralized
banking solutions in the market and banks either
have already implemented, or, are in his process of
implementing those suitable for their requirements.
Also, each bank has its own network architecture.
Technology integration, hence, may pose a
challenge for future consolidation initiatives.
22 Technology Integration- What needs to be
done?
Technology is a major study point when a potential
merger is being evaluated. The target bank's systems
and their features and functions need to be studied.
The systems cost and profitability must be assessed.
The acquiring bank can fully utilize business
intelligence tools to determine the feasibility of
target systems, post merger. The tools will also yield
critical data about the system costs and profitability
that will help budged operational and capital costs
function more accurately after the merger.
In order to understand the best long term Return on




Investment (Rol) it is critical to look at the systems
of a combined entity, yet technology is not given the
due importance in pre merger decisions. The result
is that banks are unable to recognize the potential
problems in technology integration, thus leading to
unexpected expenditure and delays in achieving
targets. Hence, It leadership must be involved right
at the outset of the deal. Post merger, lead times
could be very high; hence it's essential to perform
risk assessment and skills assessment of various
technologies at the initial stages.

3 HUMAN RESOURCES ISSUE: Human

resources are another sensitive issue in view of :

consolidation. Any merger leads to a good number
of employees loose their job. It applies to Indian
banking system also, so it is important to sort out
this issue before merger. ‘

As per study of the Indian Banking Industry by
FICCT in October 2005, 88% of public and private
sector banks considered HRD related issues as one
of the biggest challenge in the process of
consolidation, while 64% of them voted for Cultural
differences as one of the confronting issues. In
2001, about 11% bank employees opted for the first-
ever voluntary retirement scheme in the state-run
banking industry. The consolidation drive will make
more employees redundant. Besides, it will also call
for large-scale redeployment of employees.
Traditionally, employees in public sector banks are
loath to move from one table to another of the same
branch. Now the trade unions seem to be willing to
allow for employees within a district. Mergers will
force them to move one state to another.

As per an ILO report on "The employment
impact to mergers and acquisitions in the banking
and financial services sector' statistics show that the
number of employees laid off could reach 300,000
in few years. It is very important for both parties
before coming to an agreement to examine carefully
how customers are treated, how the employees are
treated and how the bank started concentrating on
human issues. Banks mulling mergers must follow
the advice given by Jeffrey Sonnenfeld, the human
resources guru, "Take at least as much time as you
spend with your financial analysts and spend it with
your employees. People care’about where they
work, make them a strategic partner." Different
policies, procedures, and culture of two merging
companies create stress for the employees. The
employees may suffer because of job dislocation,
service disruption, etc, HR can handle this kind of
situation by playing a strategic role during the deal
Employees may agree to these changes based on
public interest and look for long-term is the oriental
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bank of Commerce, a public sector bank, acquiring
a employee interest along with the bank's interest,
i.e., expanding its branch network in the South and
up gradation of technology.

According to the ILO report, M&A is "invariably
accompanied by announcements of job reductions,
sometimes on a massive scale." It is a well-known
fact that whenever bank mergers take place there
will be a downsizing. Two Berlin banks, Deursche
Bank and Disconto-Gesellschaft, merged in 1929.
At that time, they downsized the total staff by one
fourth. More than 1.3 lakh finance jobs disappeared
from Western Europe in the 1990. Twelve thousand
Jobs were eliminated in the merger between
Chemical Bank and Chase manhattan in 1995. So
far at least three lakh finance jobs have disappeared
from Europe and the US because of the M & A.
Priority of each bank is different. In case of similar
priorities, not much effort will be required and the
merger will be good. Cost savings being the
common goal of two banks moving towards a
merger, the first step they will take after the merger
is to adopt the downsizing strategy and the second is
cut down their costs. Before implementing the
strategy the banks have to adopt a suitable policy to
hold on to their best people. They should also agree
on which area they should concentrate and how to
retain the efficient staff in that specialized area. In
2004, the Bank of America acquired Fleer Boston
Financial and spread across 5,700 retail branches
serving 35 million customters in 29 states. In every
US bank one out of every ten dollars deposited is
from the Bank of America. Good aspect of bank
mergers is that long-term prospects are positive for
full-time equivalent positions. Expansion of
employment and rise in real wages occurred
because of two major integrations, i.e., brokerage
houses and trust companies within the banking
sector.

Banks should show confidence in its staff, keep
them updated on the merger details before finalizing
the deal. Otherwise, it has negative impact on the
employees, such as low productivity during the
transition period. The details about the merger must
be informed to them before finalizing the deal. It
will be a shock if employees hear it all of sudden and
from other sources. The HR department should be
realistic. Another risk is that some good and loyal
people may leave during the transition because of
culture change. Therefore, HR personnel have to
play the catalyst role and provide some breathing
space to employees to readjust themselves to the
new work culture and perform better in a few
months.

3.1 Role of HR: HR personnel play a vital role




before a banks' merger. Timely communication not
only reduces attrition but also succeeds in retaining
loyal and talented employees. The banks should
address the concern of the affected employees to
ensure that they are paid adequate compensation.
Generally, branch consolidation takes about three
years to make the transition smooth and manageable
for both employees and customers. The banks
merging have to take frequent feedback from both
customers and employees-iQ retain their confidence
throughout the integration-2eriod. Meeting the
employee of both banks and discussing the issues
frankly helps in retaining the talented staff.

More than the protection of
compensation and benefits, people looks forward to
a respectful co-existences, challenging role and
responsibilities, significant leadership and a
hospitable work ambience, etc. Hence, integration
of talents and compensation in the post merger
period may not be a cause for much concern for the
banks.

3.2 World-Wide Job Cuts on Mergers:

Mergers are 'invariably accompanied by
announcement of job reductions, sometimes on a
massive scale." The report cites, conservative
estimates indicating that at least 130,000 finance
jobs have disappeared in Western Europe as a result
of mergers & acquisitions during the 1990s.
Employment levels fell by about 5% in the United
States during 1984- 1994 resulting from mergers.
Chemical Bank - Chase Manhattan merger in 1995
triggered 12,000 job losses, while Bank of America
acquisition by Nations Bank in 1998 included lay
off 18,000 workers in 2002.

British banks "reduced their employees by
150,000 and shut a quarter of their total network of
branches" between 1990 and 2000. The stronger
employment protection laws and traditions in the
countries of both France and Germany have helped
to restrain job losses in both the countries. It is not
out of place to mention the merger between BNP
and Paribas, in connection with the fact that the
combined bank would abolish 5,7000 posts,
including some 3,600 in France.

In German, the unsuccessful merger
between Duetsche and Dgesdner banks would have
caused 6,000 eliminations. In the Scandinavian
countries the decline in bank personnel and branch
between 1995 and 1999 averaged 30 percent, with a
50 percent fall for Finland. As against that, only
1,285 employees in Switzerland actually lost their
jobs." ,

In Spain, the product of the merging of the
country's first and third-ranked banks, BSCH
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"planned on eliminating about 4,500 jobs between
1999 and 2002", with the first stage of downsizing
involving 2,400 voluntary redundancies negotiated
with trade unions before the merger. In the Czech
Republic, staff numbers in banks have fallen by 42
percent since 1995. A large bank merger in Australia
led to a workforce reduction of 28 percent. Merger
of two Thailand banks resulted in the 2/3" lay off of
the combined bank's workforce. Brazil has lost
79,000 jobs in banking and financial services during
the last decade, while 22,000 jobs disappeared from
the Argentine financial services between 1994 and
1999.The Japanese mergers are also expected to
result in widespread redundancies, although the
companies involved have pledge that cuts would be
through attrition rather than lay-offs.
In India, during 2000-01, a large number of
employees opted for VRS announced by the public
sector banks. Ascertaining the precise number of job
losses worldwide is complicated by the fact that
official statistics on banking and financial service
include an ever-increasing number of workers in a
typical employment. Job losses are usually
exacerbated by increased use of information and
communications technology and outsourcing of
functions previously performed by employees.
Human factor and its effective motivation
in the framework of implementing mergers &
acquisitions are crucial to the success or failure of
every relevant undertaking. Hence human resources
management is of the paramount need and
personnel management with personal touch alone
can pave the way. In view of the saturation on the
domestic front, banks have to advance globally and
capture the market share worldwide, which can be
made through strategic alliances and joint ventures,
"Sometimes the best strategy can be ruined by poor
implementation." Thus, to prevent the impact of
poor implementation, the merger strategy should be
implemented in true spirit and letter.
4. CULTURAL SHIFT: Every bank has its own
culture and some traditional activities. Some banks
concentrate on regional-rural development, offering
their lending products which will be different from
those being offered by other banks concentrating on
housing and personal loans. During the process of
consolidation, one set of product or business
activity of either of the merging banks will be
carried out and the products of the other bank will be
ignored and neglected. This leads to industrial
unrest, deprivation, de-motivation and frustration
among the employees. Such de-motivated human
capital can never churn out good results.
Consolidation needs not necessarily lead to instant
favourable and positive results. It is an established




fact that there is an incubation period before the
occurrence of eventual targets. Mergers also will
bring about a change in the quality and mindset and
attitude to work of the employees. The voluntary
retirement or compulsory retirement in the process
of mergers have in particular affected traditional
branches and back office jobs. This type of work is
mostly carried out by aged employees and women
with traditional banking skills. This sensitive issue
should be handled carefully and the policy makers
have to take care of the turmoil in the process of
consolidation and ensure that a strong banking
system emerges eventually, characterized by a
contented human force. More than any other root
cause, cultural differences are blamed for
consuming anticipated efficiencies, undermining
prospect for value creation. At the same time, these
cultural differences are systematically under-valued
in pre-deal analysis.

Before a merger is carried out, cultural
issues should be looked into. A bank based primarily
out of North India might want to acquire a bank
based primarily out of South India to increase its
geographical presence, but their cultures might be
very different. So, the integration process might
become difficult. Even if there are synergies in
technology, geographical presence and profile of
assets, the birth of mega banks through mergers may
not be of great use unless the mindset of public
sector banks changes. A number of studies have
measured the success of banking merger in terms of
three important parameters.
> Profitability
> CostEfficiency

» Market Power
The success of a merger hinges on how
well the post-merged entity positions itself to
achieve cost and profit efficiencies. It is difficult to
rely on measures of economies and diseconomies of
scale in banking, whereas cost and profit
efficiencies are far more reliable and measurable
indicators and create value. Mergers elsewhere in
the world have helped reduce operating expenses by
0.5 percent (percent to total assets). That would
translate into a few thousand crores of rupees for
Indian PSU banks. One other way of measuring the
success of the merger can be seen from analyzing
the post merger performance to the stated goals
before the merger. This way, one can see whether the
banks were able to attain their stated objectives,
which are important to realize the full synergies of
the merger.
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TESCO SUPERMARKETS V NATTRASS: AN OVERVIEW OF

LIABILTY OF ENTERPRISE AND GUILTY EMPLOYEE

Introduction: “I¢ is.the spirit and not the form of law

i3]

that keeps the justice alive.
LJ Earl Warren
There are two types of known corporate liability for
crime i.e. vicarious and direct. Most of the people
are actually familiar with these two kinds of
corporate liabilities. The common perception says
that the vicarious liability concept applies to strict
liability offences whereas the direct type of offences
requires a mental element. While dealing with these
concepts very little attention has been given as to
how both these concepts fit with the hybrid
offences, which are quite common In consumer
protection legislation. There have been two recent
cases which have reduced some of the hindrances
introduced by the decision of House of Lords in the
case of Tesco Supermarkets v Nattrass in which
direct liability principle was applied to hybrid
offences. This rule has now been adopted for this
type of offences as a result of cases like
Worwickshire County Council v Johnson and
Tesco Stores Ltd. V Brent London Borough
Council.
Tesco Supermarkets v Nattrass: Background and
analysis.
The present case was an appeal by Tesco
Supermarkets Ltd against the order of the Divisional
Court (Lord Parker CJ, Cooke and Fisher JJ)
dated 15 July 1970, and reported [1970] 3 All ER
357, dismissing an appeal by way of case stated by
the justices for the petty sessional division of
Northwich against their adjudication as a
magistrates' court sitting at Northwich on 3
February 1970 whereby they convicted the
appellants of an offence contrary to s 11(2) of the
Trade Descriptions Act 1968 on the hearing of an
information preferred by the respondent, William
Kenneth Nattrass. The facts are set out in the
opinion of Lord Reid.
Andrew Rankin QC and J P M Phillips for the side
ofappellants.
ESFayQCandR M Yorke for the respondent side.
The judges in this case were Lord Reid, Lord
Morris of Borth-Y-Gest, Viscount Dllhorne,
Lord Pearson and Lord Diplock.
Facts of the case-The appellants, a nationally known
public company, owned several hundred
supermarkets. At one of these supermarkets they
displayed a large advertisement stating that Radiant
washing powder was being sold at 2s 11d a packet
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instead of the normal price of 3s 11d. When such
offers were made it was the appellants' practice to
remove from the store all stock at the normal price.
One evening an assistant discovered that none of the
reduced-price packets of Radiant washing powder
remained on display. She therefore put out on display
packets marked at the normal price of 3s 11d. She did
not report this to C, the manager of the store. The
advertisement, however, remained in the window. C
did not himself check the stock of Radiant washing
powder, but there was an entry in his weights and
measures book for the following day stating: 'All
special offers OK'. On that day a customer, having
seen the advertisement, tried to find a packet at the
reduced price but failed to do so. On being informed
that there were no packets in stock for sale at 2s 11d,
he took an ordinary packet and was charged the
higher price. An information was preferred against
the appellants that they had given an indication by
means of the poster that the goods were offered at a
price less than that at which they were in fact offered,
contrary to Section 11(2) of the Trade Descriptions
Act, 1968.

Judgement- The following judgement was given by
House of Lords on an appeal made to it. It said-

(1) In the case of a large-scale business, the owner,
whether a natural person or a limited company, could
not personally supervise the activities of all his
servants which might lead to the commission of an
offence under the 1968 Act.

(2) It followed therefore that since C, as one of
several hundred managers of the appellants'
supermarkets, could not be identified with the
company and since on the facts the appellants had
devised a proper system for the store and done all
they could to see that the system was implemented,
they were able to invoke the defence under Section
24(1) of the 1968, Act on the grounds that they had
taken all reasonable precautions and exercised all
due diligence to avoid the commission of the offence
which was due to the act or default of 'another
person', i.e. C, in his failure to exercise his
supervisory function properly.

Their Lordships in Tesco Supermarkets' case
followed the principle laid down in Beckett v
Kingston Bros. Ltd. where in the ruling they said that
the manager could be another person for the
purposes of Section 24(1) (a), where the act or the
default of his upon which it is sought to rely is
something actually done by him. In order to succeed




that defence, however the appellant had to further
establish that he had complied with Section 24
(1)(b) by showing “...that he took all reasonable
precautions and exercised all due diligence to avoid

commission of such an offence by himself or -any
other person under his control.” The court in this
regard was of the opinion that the taking of
precautions, and the exercise of diligence, by the
defendant corporation, involved two things; first the
setting up of an efficient system for the avoidance of
offences under the Act, and, secondly, the proper
operation of the system.

The question that the court had to decide was
whether a company could be said to satisfy the said
requirements or not. It was to be seen if it had set up
an efficient system, or whether it was deprived of the
defence if it were shown that there had been failure
by someone to whom the duty of carrying out some
part of the system has been delegated. In Tesco's
case, the court considered that under the Trade
Descriptions Act, as under the Road Traffic Act, the
offence created was an absolute one and the
reasoning in Series v Poole applied. Tesco's
manager was a person to whom the appellant
company had delegated their duty to take all
reasonable precautions and exercise all due
diligence to avoid the commission of an offence
under the Act, and if the manager had failed to
properly carry out that duty, then the appellants were
unable to show that they had satisfied Section
24(1)(b). : fon:
The court therefore concluded that although the
reasons which the magistrates gave for their
decision (namely that the manager could not be
“another person” for the purposes of Section 24
(1)(a) of the Act) were wrong in law, their finding
that the company remained liable for the failure of
their manager was correct; because if their minds
had been directed to Section 24(1)(b), they would
have inevitably found the appellants have not
satisfied the requirements of that paragraph.
However, in R.C. Hammett Ltd. v L.C.C., the
Divisional court held that the defendant enterprise
was liable for the failure of its branch manager to
secure the observance of the system by a scales man
under him.The decision in Tegco Supermarkets case
was quite influenced by’ alter ego argument. It
actually allowed Tesco to disown its manager.
Therefore, in order to bring in the defence of due
diligence into effect, there was an acceptance that
the manager's act were those of the company. The
Supreme court of Canada in the leading case of
Canadian Dredge & Dock held that “the corporate
vehicle now occupies such a large portion of the
industrial, commercial and sociological sectors
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that amenability of the corporation to our
criminal law is as essential in the case of
corporation as in the case of the natural person.”
Developments after the Tesco Supermarkets case
regarding the Corporate Liability

» TESCOSTORESV BRENT

The whole concept has been further explained in the
case of Tesco Stores Ltd. V Brent London
Borough Council. If Tesco is deliberately litigious
or unlucky is difficult to say, but it was again on the
appellant side in one of the cases discussed here.
Tesco Stores Ltd. did the offence of providing a
video recording with an '18' classification certificate
to a person who was under that age, which was
contrary to the Video Recordings Act 1984, section
11. A 14-year-old boy was sent by Brent's trading
standards officer into one of the appellants' stores
and was sold an '18+' video. Under section 11(2)(b)
ofthe impugned Act, it is a defense that the accused
neither had the knowledge nor had the reasonable
grounds to believe that the buyer was under 18. The
question that came before the court was as to whether
the appellant company Tesco would take this
defence. It was accepted that the appellant's
employee at the door did indeed had reasonable
grounds to believe that the buyer was under 18, and
thus the conviction would stand, unless and until the
statute were interpreted in such a manner so as to
require the company itself to have such type of
knowledge or reasonable grounds. Staughton LJ in
this case sidestepped the effect of the historical
inabilties and interpretive complexities in Tesco v
Nattrass by taking an uncomplicated interpretation
of Section 11 in the Video Recordings Act. His task
was made easier by the different wordings with its
core emphasis on knowledge of a particular
circumstance rather than diligence in avoiding a
result. Tesco Supermarkets' case suggests that only
the company's senior officers can act as the company
and therefore, in Tesco's case the appellants argued
that it would be their knowledge which was relevant
in the existing cause. In rejecting this argument,
Staughton LJ pointed out that it was totally absurd to
suggest that the directors of the company would
indeed have a belief or knowledge of the purchaser's
age. If the appellants' argument would succeed, it
would mean that no company could ever commit this
type of offence. In holding this kind of proposition,
he accepted this view that by implication that when
the company has committed this offence it has done
so vicariously and not by the alter ego doctrine. It is
quite interesting to compare this case, where the
company was convicted, with the House of Lords'
decision in Warwickshire v Johnson. Here in this
case the manager of a Dixons store was convicted for




a breach of the provision ofConsumer Protection
Act 1987. His conviction was quashed subsequently
after the interpretation of the Act in which assistance
was sought from Hansard, under their Lordships'
newly self-granted licence.

CORPORATE LIABILITY: An explanation from
the perspective of Tesco Supermarkets case and
foreign courts.

To the importance of the answer of this question the
importance of regulatory legislation other than
consumer protection is to be looker upon. The
defences similar to Section 24 are now widespread.
The identification doctrine has been propounded
by Canadian Supreme court in the case of Canadian
Dredge and Dock. The following characteristics
were given regarding the identification theory by the
Canadian Supreme court-

1) It is a court adopted, pragamatic but fictional
approach used to attribute a human element to an
equally abstract entity called a corporation, for the
purpose of including corporations within the control
of the criminal law in much the same way as the
natural persons are.

2) If a corporate employee is in the court's
assessment virtually directing mind and will of the
corporation in the sphere of duty and responsibility
assigned to the employee by the corporation, then
the employee's action and intent are the action and
intent of the company itself, provided the employee
is acting within the scope of his/her authority either
express or implied.

3) The essence of the test is that the identity of the
directing mind and the company coincide when the
directing mind is acting within his/her assigned field
of corporate operations. That field of operations
may be geographic, or functional, or it may embrace
the corporation's entire operations.

4) Although the directing mind and the corporation
merge as one for the purposes of allowing the
corporation to be convicted of an offence, both the
directing mind and the corporation can each be
prosecuted, convicted and punished for an offence.
Criticisms of Identification Doctrine:

> THE FALLACY OF IDENTIFICATION:

The identification doctrine is used to attribute
criminal responsibility to gellective entities. These
entities function by group effort not by individual
effort, yet the identification theory seems to assume
that responsibility for the behaviour of the
collectivity can be assigned by looking at the
behaviour between key individuals of the group.
Another weakness in the use of the identification
theory for establishing criminal corporate liability
the potential difficulty of taking notions of fault
which are designed for human behaviour and
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applying them to a non-human entity with its own
unique structure and modes of functioning. This and
other inherent weaknesses in the identification
theory have encouraged theorists such as Fisse and
Wells to create a separate theory or doctrine of
genuine corporate fault. The courts should accept
aggregation. It has been genuinely accepted in
United States courts. The accused conduct does not
have to be the sole cause or the primary cause; it need
only be a contributing cause which is beyond de
minimus range.
Conclusion: Tesco Supermarkets case as we know is
the leading case on Trade Descriptions Act,
1968.The concept of “directing mind” theory
evolved only after this case, which further developed
in Tesco Stores case etc. The principle evolved in
Tesco's case limits the responsibility of a company to
the fault and conduct of the board of directors, the
managing director, or another person to whom a
function of the board has been fully delegated.
The leading judgements in Tesco suggest that the
principle does not extend to managers exercising
substantial managerial functions provided that the
board of directors has been sufficiently astute to
retain a formal right of veto or intervention. If so, the
principle greatly restricts the scope of corporate
criminal liability, and opens up obvious
opportunities for corporate evasion. Not
surprisingly, the principle has often been watered
down to cover middle managers in the absence of
any finding that the§y have been delegated an
unfettered power by the board. This dilution of the
Tesco principle is readily understandable but no clear
criteria have emerged for deciding whether a
representative of the company has the requisite
corporate manna.
As has been said by Lord Haldane in a well-known
passage- “A corporation is an abstraction. It has no
mind of its own any more than it has a body of its
own; its acting and directing will must,
consequently, be sought in the person of somebody
who for some purpose may be called an agent, but
who is really the directing mind and the will of the
corporation. That person may be under the directin
of shareholders in general meeting; somebody who
is not merely a servant or agent for whose action the
company is liable upon the footing respondeat
superior, but somebody for whom the company is
liable because his action is the very action of the
company itself.”
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READING DIFFICULTIES IN ENGLISH IN RELATION
TO SCHOOL AND PARENTAL EDUCATION

Language is the only means which enables human
beings to express themselves, to share themselves
with their near and dear ones. It is also the only
factor which demarcates them from animals.
Development of any language much depends on the
environment, to be more precise, on the family.
Development of any language involves mastering of
four fundamental skills i.e., understanding,
speaking, reading and writing. Of these four,
reading is dealt in detail in the present study and
how it is influenced by education of the parents.

A child on his birth is barely able to make certain
sounds. As time passes, those sounds slowly and
gradually transform into words. Those words
become speech and help her/him to experience and
learn everything she/he comes in contact with.
Speech turns into language and enhances her/his
interaction with the world. Dean (1973) writes,
“language is the response to experience and rich
experience is essential for language development.
Man, a social being, requires language to meet his
social needs. Language is the only medium through
which accumulated and required knowledge is
transmitted to the next generation in written or
spoken form. Language is needed to learn, to retain
and to recall knowledge.Language is not only
means to express our inner thoughts and ideas. More
than that man actually thinks by means of language.
Language learning consists of certain skills. There
are four fundamental skills that are basic to a
language. According to Chaudhary (2003), the four
skills are: understanding, speaking, reading and
writing. Out of these, reading is dealt with, asitisa
part of the study.

LANGUAGE AND PARENTAL EDUCATION-
The informal education of the child begins at home.
The family lays down the foundation stone of
socialization of the child. In this process, the Child
acquires the language of the family. His language is
mostly influenced by the mode and style of
conversation the elderly members of the family,
especially of the pargats. Child develops the
knowledge of language by hearing to his parents and
especially to his mother. The language of educated
parents is certainly polished. Children from these
parents acquire a better knowledge of language and
thus find less difficulty in learning the same due to
better exposure, which smoothens their entry into
the schools and helps to progress in the coming life.
LEARNING DIFFICULTY IN ENGLISH- English
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is a language full of irregularities, so reading and
writing English for those with learning difficulty
and who are non-native English speakers becomes
more difficult. Researchers in the last two decades
have established the linguistic/met linguistic
progressing problem that includes reading, writing,
listening and speaking (karath, 2000,p-19). In the
present study only reading and writing difficulties
are considered.

Nanda (1982)found significant causes thwarting
comprehension of pupils included lack of
knowledge in structural usage and vocabulary items
taught in the previous classes, lack of stronger
foundations in elementary reading, distraction and
careless reading, absence of reading readiness, lack
of reading practice, negative attitude to reading,
skipping over the key words, reading by letters and
words and not the sentences as a whole, lack of
proper guidance, socio-economic condition of both
teachers and pupils, lack of study atmosphere, lack
of effective supervision and administrative control
and poor financial condition of schools. It also
included lack of semantic knowledge, expression,
knowledge of word usage, phrases and grammar
and careless and hurried reading.

Joshi (1984) studied to find out the factors which
influence the growth of English language abilities,
the common errors committed in translation,
grammar, language usage and spelling by eighth
graders belonging to varying SES and institutional
administration. He came with the result that the
growth of English language abilities was found to be
maximum among missionary schools followed by
private schools and state government school. The
growth of English language abilities was found to be
influenced by such factors as caste, intelligence,
SES, locality, administrative control of an
institution and personality factors.
Jayashree(1989) attempted to identify the
difficulties in teaching-learning English as a SL
among the high school students. She concluded that
children had improper listening nature and were
inattentive in the class, students did not show any
interest in learning English, eliciting responses from
students took too much time, their vocabulary was
very poor and there understanding capacity and
participation in the English class was not good.
READING DIFFICULTY- Reading is a process of
recognizing and understanding words as well as
ideas (Ekwall 1976 p-51). Research of Aaron et al
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(1999) indicates that the two components underline
the reading process namely decoding and
comprehension.

Decoding refers to the ability to pronounce the
written word. According to Shastri (2002), overt
(grammatical errors) error, covert (grammatically
correct but contextually inappropriate) error,
omission, addition, selection and ordering are errors
of reading difficulty.

OBJECTIVE OF THE STUDY-To study the
relation of reading difficulty in English with
Parental education

THE METHOD- The study adopted the survey
method to collect the data relevant for achieving the
objectives of this study. The descriptive approach
was adopted for interpreting the identified learning
difficulties of the students.Students of classIX
studying in schools affiliated to CBSE Board during
the academic session 2005-06 in Ballia city
constituted the population of the study.A sample of
60 students was selected by the purposive sampling
technique. The students belonged to class IX of
kendriya vidyalaya and sunflower school of Ballia
city.

DIAGNOSTIC MATERIAL FOR READING
DIFFICULTY- Since reading ability consists of two
major components i.e word recognition &
comprehension, the difficulty assessment requires
studies of these two specifically. According to
Aaron (1999) “word recognition and
comprehension are the two most important
components of the reading process”. In this context

Siegel (1999) also observes “diagnostic material
should include measure of word recognition skill
and a test of comprehension”. Accordingly
diagnostic material for reading was prepared for this
study:.

RECORDING AND ANALYSIS OF READING
PERFORMANCE: - Each subject was told that a
sound recording would be done of a text, which they
will be asked to read loudly to study the mistakes
they commit in reading the text. To analyze the error
patterns, types of mispronunciation were analyzed
from their oral performances. The committed errors
were noted in terms of the frequency of their
occurrence.

Table-1 deals with the states of parental education &
the type of reading error that have been committed.
We find a gradual increase in the accuracy of
children from 95 to 111 with the increase in mother's
education. Though the highest accuracy is found in
the case of mother's with the intermediate level of
schooling. We also see a gradual increase in the
comprehension from 2 to 5. The reading rate shows
that the children of the pg mothers are most efficient
with the reading rate 47 seconds followed by
children of mothers with intermediate education.
Cross & partial mispronunciation is found highest in
the case of children with uneducated mothers & the
lowest in the case of PG mothers with gross
mispronunciation at 0.Coming to fathers education
similar trend as of mothers was found incase of
accuracy, comprehension and reading rate. Partial &
Gross mispronunciation is found highest in the case

PARENTAL EDUCATION & READING ERRORS IN GOVERNMENT AND PRIVATE SCHOOLS

Table-1
EREQ | ACC COM EEADING E 5
Fi— UR& FRE RATE LIEPRO MISF
PEDN |CY HEN MUNCI RON
i SION ATION ONC
IATI
O
Gaowt. | Pri Govt. | Pri Gowt. Pri. Gowt. Fii Govt. | Pri
M |1 5] 933 (20 29 56 003ec. 39.16 28% 2% | 96% | 83%
OT | I 123 8045 | 49 43 43 (83 er sec 059 5% | 13% | 4%
HER| 11 100 1098 | 4% TE 53 .308ec. 3027zec | 15% 2% | 6% | 15%
IV 111 Ha0e 50 an 47 0. 47 633 | 10% 20% | 0% 0=
45 00sec
EA LT 90 106 t.a 5 59 003ec. 31 288ec | 11% 57% 1 15% | 42%
TH | II 101.1 | 103 4.0 28 51 B03ec. 48 578ec | T1% 63% | D8% | 44%
ER 1 HI 1002 | 1107 | 41 6.1 57 D03ec. 49 448ec | 1% % | 1% | 30%
Iy 103.7 | 7471 | 435 4.5 51 753ec. 46 573ec | 67 5% 67% | J6% | 21%
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of graduate fathers and least in the case of
uneducated & intermediate fathers respectively.
Table 1 also shows the status of parental education
and the type of reading errors that have been
committed by the private school students. In the
case of accuracy and mother's education, there is
gradual increase with the mother's education.
Children of graduate mother's have highest
comprehension with the lowest of uneducated
mother's. Reading rate has gradually decreased
from uneducated to PG mother, the most efficient
with reading rate of 45.00 seconds. Both the
mispronunciation gradually decreases towards the
PG mothers. The accuracy (110.7) is highest in case
of graduate father and lowest of (74.71) in the case
of postgraduate father. Comprehension is highest
for the children of graduate fathers. Reading rate
shows gradual efficiency with the father's
education. Partial mispronunciation is highest with
postgraduate fathers. Gross mispronunciation
shows decrease with increase in parents education.
SUMMARY WITH FINDINGS-The study was
conducted to identify the learning difficulties of the
grade IX children studying in two different types of
schools in Ballia city in the purvanchal region. A
diagnostic tool to identify the reading and writing
difficulties was administered upon 60 students of
grade IX selected purposively from two different
types of schools in Ballia city. Their difficulties in
the reading and writing of these students were
analyzed in terms of percentage of errors. The major
findings in terms of overall errors that are
committed most frequently by the children in this
study are: -

The result obtained in learning difficulty in relation
to

#MOTHER'S EDUCATION- Accuracy,
comprehension has gradually increased. Reading
rate, Partial Mispronunciation and gross
mispronunciation have gradually decreased. But an
exception was seen in the accuracy of children of
Intermediate mothers with accuracy of 133.

# FATHER'S EDUCATION There is also gradual
increase in comprehension and accuracy and a
decrease in the reading rate with the increase in
father's education. Yad

CONCLUSION:-A sctutiny of table 1, reveals that
some exceptions like higher accuracy for
intermediate mothers compared to those of graduate
and PG mothers, a very high comprehension and
less omission of the children of graduate mothers.
No omission by the children of graduate fathers,
better composition by those having graduate fathers
may be because of higher I1Q. A very bright lot of
students may be in that sample, which is not being
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considered in this particular study and is a limitation
in itself. At the same time less achievement in
accuracy and comprehension, a fall even lower than
that of uneducated father's, higher % of substitution
and omission error by those of intermediate mothers
and graduate and PG fathers may be due to the poor
intelligence of the group, lack of concentration,
lower level of aspirations and low capability, and
may not be interested in the paragraph.

On the whole, it can be concluded that though we

see a positive effect of parental education and the

children committing lesser and lesser errors but
there are always exceptional groups which indicates
that particular group may be living in a linguistically
deprived environment, In joint families where none
others are educated except for the parents and are
certainly effected by other members of the family,

Low IQ and also there may be negative feeling for

the school, teacher and the subject.

Language is a matter of habit. For the majority of the

students English is a foreign language. It is not their

mother tongue and so they do not speak it or hear it
regularly in their day-to-day living. They are
subjected to what Hurlock (1964) has termed as

“linguistically deprived environment” as for as the

language is concerned. For all these reasons,

regardless of their school type, parental education
and sex, they have committed the same type of
linguistic errors and to an almost equal degree.
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